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A No.

A That's correct.

A That's correct .

that decision is reached?

I don't question

I think there was a

I'm offered a raise.

I know about it after the fact.

I mean, he came to the radio station, so I was

A

I believe he was aware of my history as a

Q So you do not know from personal knowledge how

Q Are you involved in that determination personally,

A I had met Mr. Hicks in late 1993 or early 1994 and

Q And you receive one salary covering both jobs? Is

Q Now, how did you come to be hired as general

Q You do not receive a separate salary from

I don't ask for a raise.

it. I don't ask for it.

that would have occurred in the first quarter of 1994.

manager of WRBR in April of 1994?

or is that something that is done by Mr. Dille or Mr. Hicks?

that correct?

broadcaster, and I knew that he had successfully run radio

comfortable feeling between us because we both had been in

the business a long time.

stations in Michigan, so it was a series of conversations

exposed to Dave and he to I.

saw him.

Pathfinder and a separate one from Hicks?
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Q Did you ever have a formal job interview?

A With Mr. Hicks?

Q Yes.

A I had conversations with him, yes.

Q Were they designated as a job interview or just --

A Not exclusively. That's not the only thing that

we would have talked about, but we did specifically talk

about running the radio station.

At the same time he is assessing the current

general manager, I'm sure. I'm not aware of that, but I'm

sure that he was.

Q Was there ever a formal conversation that he

initiated or you initiated concerning your being the general

manager of WRBR?

JUDGE CHACHKIN: What do you mean by formal? Was

he ever offered the job? Does it have to be in some kind of

special setting or what?

BY MR. BOYCE:

Q Mr. Kline, did Mr. Hicks ever say to you I want to

meet with you to discuss your employment at WRBR?

A I don't know that there was ever an exclusive

employment at WRBR conversation with Mr. Hicks. It would

have been part of several conversations that would have

occurred at that time.

Again, I believe his management style and my
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job, and I think he made that decision that I was a good

a long way with me. We had conversations about it, and I'm

Q Do you know whether anybody else was considered

lobbying for the job. I want this job. I also think that

Well, after the transfer of ownership in April of

I don't.

How did you learn that you had in fact gotten the

him to consider was physically moving the radio

said to Mr. Hicks that one of the things that I

You have to keep in mind that my duties as general

At the time that I asked him that, I'm speaking as

my duty as general manager of the sales operation because

late on a Friday afternoon when we get a last minute order

A

Q

job?

A

1994 I

wanted

management style are very similar, and formality doesn't go

it wasn't a false comfort. It was he and I sincerely have a

manager at WLTA were starting to show progress, considerable

good feeling without talking about it.

station. It would be so much easier for the operation.

the job by default. I think I was a good candidate for the

for the job?

candidate for the job, but it did not occur at a

sure that in my mind I'm trying to be subtle, but I'm

specifically called interview meeting with Mr. Hicks.

progress, and he was aware of that. I don't know that I got
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that starts Monday and it's three o'clock and we've got to

get commercials up to the other station, it gets to be a

hassle. It's hard to manage, so I said early on this would

be something I'd like for him to consider.

Sometime in early April I started doing those

duties as general manager of WRBR.

Q So you were never formally told now you are

general manager?

A Well, again, when I do personnel matters with

people that report to me, there are certain forms that I

handle and take care of. Now, I don't do that on activity

that concerns me.

I mean, this happened above me, and I don't know

what those arrangements were between Mr. Hicks and Mr.

Dille, but in early April, yes, of 1994, I assumed the

duties of general manager of WRBR.

Q Had you had any discussion from anybody from

Pathfinder prior to April that you would be the general

manager of WRBR?

A No.

Q Had you ever discussed it with Mr. Watson? Do you

know who Mr. Watson is?

A I do.

Q Mr. Robert Watson?

A Right.
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Q Had you ever discussed it with him?

A Being general manager at WRBR?

Q Yes, prior --

A Prior to --

Q -- to April.

A No.

Q When did you say you first met David Hicks?

A Around the holidays of 1993.

Q And what were the circumstances of that encounter?

A Again, he was in the process at that time of

attempting to buy WRBR. Dave lived in Kalamazoo, and he

came to the radio station, so I had several opportunities

when I could meet with him.

A specific instance was again I inherited -- I had

a lame duck program director when I got there in October of

WLTA, a fellow that had given his notice, and he left two

weeks after I got there, so October, November, I'm the

interim program director at WLTA.

Dave was aware that I needed a program director at

WLTA, and he made a recommendation on a candidate, who I

eventually hired as the program director at WLTA. We had

conversation about that in late 1993 or early 1994.

That person that we hired did not start at the

radio station until February or March of 1994. He did not

come from one job to us. He was unemployed when I hired
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him, and he started work.

Q Who was that employee?

A His air name was Phil Britten. David Miholer was

his real name.

Q Did you know what his last employment had been?

A He had worked for Mr. Hicks.

Q Now, did you meet Mr. Hicks during the period

after he took control, personally meet him in person, in

April?

A Yes.

Q How often was he at the radio station during that

same first month?

A Oh, in that first month not once a week I don't

believe, but close to it. Maybe four times that first

month, three times that first month. Those were the early

days of the operation, and I think he was probably there

more at that time than he would be later.

Q If you could refer to page 189 of your deposition?

At small page 6, Line 15:

IIQ How did you come to know David Hicks?1I

IIA At the time I was the manager of the two

radio stations in South Bend, and we were going to take over

-- take on a new venture with a franchise vinyl sign

company, and David Hicks was going to -- I don't know his

involvement, but I know that he was involved in that sign
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company, and that's when I first met him."

I apologize. I should have started with Line 12:

"Q When did you come to know Mr. Hicks?"

"A 1994. I don't remember the month of 1994.

It would have been sometime in the summer of 1994."

MR. GUZMAN: Pardon me. For the record, which

deposition are you referring to?

MR. BOYCE: I am referring to Mr. Kline's

deposition in the Hicks v. Crystal Radio Group, Mass Media

Bureau Exhibit No.3, page 189.

MR. GUZMAN: That is the 1996 deposition?

MR. BOYCE: Yes.

MR. GUZMAN: Thanks.

BY MR. BOYCE:

Q Now, you said you first met Mr. Hicks in the

summer of 1994. How do you explain that?

A That's an inaccurate date. As I mentioned earlier

this morning, when I was called to this deposition in 1996 I

did not know the purpose of the deposition. I was incorrect

on my dates.

Q How does the purpose of the deposition impact your

recollection of when you first met Mr. Hicks?

A I didn't research as I probably should have and

did not prepare for that deposition. The fact that I say

here summer of 1994 is obviously wrong because David
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Miholer, an ex-employee of Mr. Hicks, was hired in March of

1994. I would not have known of that person except through

Mr. Hicks, so I would have to have known him earlier than

1994 summer.

Q I can see that you might overlook that

conversation, but how could you overlook the fact that he

became the licensee of WRBR in April and, as you say, was at

the station? How could you simply forget that?

A When I met him? I don't have an explanation for

it other than this date is incorrect.

Q Very good. Now, in your discussions with Mr.

Hicks that resulted in your becoming the general manager,

did you discuss compensation with him?

A I don't know that I did. Specifically, no.

Q Now, when Hicks Broadcasting took over in April of

1994 and when you became the general manager, what news

programming was provided by WRBR?

A At that time the radio station program

department -- well, the radio station was located again

about two miles away. At that time, the news for WRBR was

being provided by an employee at that radio station.

Q Did that change?

A It did. I don't remember the date when that

occurred, but that changed sometime after April of 1994.

Q What change was made?
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A For a better news operation, in my mind, as

general manager of the station. We created a new central

operation where the news content was being broadcast by a

Marty transmitter from this newsroom in Elkhart where we had

more resources to provide a good news product than we did at

WRBR Radio Station. That news was provided by News Central.

There were more news employees than the single person who

had been doing the news at WRBR.

Q And the News Central was at Radio Station WTRC?

Is that correct?

A It was located in a building that had Channel 28

television and WRTC Radio, yes.

Q Was it provided by WRTC?

A It was provided by shared employees that worked

for WTRC and WRBR and WLTA at that time.

Q Was there a news director?

A Yes.

Q Was he employed? Did WRBR have its own news

director?

A After April 1, 1994?

Q After you instituted the News Central.

A No. There was one news director.

Q And he worked for which stations?

A WLTA, WTRC and WRBR.

Q Has that changed since it was initiated?
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A Personalities have. Concept has not.

Q Did you have a news ticker?

A We did.

Q How was that used at WRBR starting in 1994?

A At that time it was an Associated Press expense.

I'm trying to remember if we had a satellite receiver for

that in the main air studio. I don't believe that we did.

We may have had, but the main receiver for Associated Press

would have been located again at the News Central operation

in Elkhart. That was replaced later on with a similar

service from ABC Radio.

Q When you replaced it with ABC Radio, was that done

for both WRBR and WBYT?

A Yes, it was.

Q What was the reason for that replacement?

A Associated Press was a cash expense, and I could

negotiate a barter arrangement with ABC and save the cash.

Q Now, do WRBR and WBYT have separate agreements

with ABC Radio?

A Yes.

Q But they were negotiated together at the same

time? Is that correct?

A It would have been, yes. There would have been

three agreements. There would also have been an agreement

with WTRC Radio.
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Q Where is that located? Where is the news ticker

located? Is that in Elkhart or South Bend?

A We have a ticker in South Bend and in Elkhart for

that service. You pay for the first, the main, the primary,

which is at News Central, that receiver, and then for a

slight additional fee -- it's almost like having a second

phone. It's not a second line. It's just a second expense.

We have that available for WRBR and today WBYT

because of its news wire -- it's weather capabilities,

weather service. This is for all the announcers.

Q So that is primarily used in South Bend for the

weather?

A That's correct.

Q The news is prepared in Elkhart?

A That's correct.

Q Now, when you became general manager of Hicks

Broadcasting in April of 1994, did WRBR have public affairs

programming? Do you understand what I mean by public

affairs programming?

A Formal public affairs programming?

Q Yes.

A I don't know prior to April of 1994.

Q No. I said after April.

A Yes.

Q I meant after April if I said prior.
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A Yes.

Q How was that done starting in 1994? If it

changed, tell us how it changed.

A The concept is this. A local topic of importance

is treated as a dialogue between a news reporter or a news

director and a guest who can offer advice on whatever the

theme, the topic, is.

There are two of these 15 minute programs. One is

called One On One, and the other is called Spotlight

Michiana. Those programs are created by News Central,

different employees, at the direction of the news director.

Q That is in Elkhart?

A That's in Elkhart.

Q When does WRBR present that programming?

A That's early Sunday morning. I don't know the

exact time.

Q What about WBYT?

A That's early Sunday morning. They're not at the

same time. They are different in times, but it's at the

same time Face the Nation is on and programs like that. I

don't know just what time it is. It's early Sunday.

Q Do they present the same public affairs segments,

WBYT and WRBR?

A Not necessarily, but, yes. As a blanket answer,

yes, to reach the most audience about a topic that would
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have local interest.

Q Who is in charge of preparing the public affairs

programming?

A The news department, the people who would have

more day to day experience of local issues that need

exposure.

Q So ultimately that would be the news director?

A That's correct.

Q Who works for both WBYT and WRBR?

A That's right.

Q Does that individual also work for WTRC?

A He does.

Q Is he the news director of WTRC?

A He's the news director of all three stations.

Yes.

Q Now, who is responsible for employee recruitment

at WRBR?

A We're talking today?

Q Yes, today.

A I am.

Q Has that been the case since you became the

general manager?

A That's correct.

Q What procedures do you follow to recruit

employees?
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A We post internally the positions that are

available so that current employees can be aware of it if

they have interest in applying for it. I have two dozen

organizations that I post to in South Bend and Elkhart that

position. Occasionally if we have a position I will use the

trade classifieds. Not very often will I do that.

We have found our best source of results is to

post it on the radio, to advertise a position on the radio

station that has the opening.

Q Are you also responsible for employee recruitment

at WBYT?

A I am.

Q Who issues your paycheck?

A I get a paycheck that I believe it says Pathfinder

on it. It's a direct deposit. I don't -- it comes, though,

from the bookkeeping department.

Q At Pathfinder?

A A bookkeeping department that also has a

bookkeeping agreement with Hicks Broadcasting. Yes.

Q That is Mr. Watson's department?

A That's right.

Q Who issues your W-2?

A Pathfinder Communications.

Q What was the format of WBYT when you became the

general manager?
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am.

At that time we looked around to see what other

consideration I'm sure is what does he know about

those chores for several months before Mr. Miholer was hired

It was a

I thought part of the

sorry, John -- and had a major

It was WLTA, and the LT stood for light.A

Q Did there come a time when it changed?

A Well, it was a situation early on. Remember, I,

It was just going to be an uphill battle, and I

A June 20, 1994, a red letter day.

Q Can you describe the circumstances of how that

broadcasting if he had a competitor?

about four years at that time and was highly rated, but it

in March, so I'm closer to the programming than I normally

wimpy AC, that would be an adult contemporary, station that

when I got there, lost the program director so I'm doing

format would make some sense, and there was a very popular

country radio station in South Bend, had been on the air for

also had the resources of a newspaper and a television and

was playing bland music

was owned by a car dealer.

competitor in the market at the time

change came about?

other resources to promote themselves that I didn't have.

contemporary radio station that existed in South Bend, which

realized that, against a major, traditional, adult
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A At WLTA?

do.

A Did not.

format on WRBR?

It was a very pleasant

I wanted to take them there and talk about a format

That was not a decision that I made on my own.

Q Did you discuss it with Mr. Hicks before the

Q Did you ever consider implementing that country

I remember that meeting because it was held at the

We had our preparation meetings would have

Q Yes.

I'm sure in a casual way that this would make some sense.

in the public yet.

Mr. Dille was involved in that and other program consultants

evening because we had immediate buy in to what we wanted to

format was changed?

occurred almost immediately after he got there in March. I

change, and I wanted them to be exposed to that music.

Here's what we're going to do.

a very small group of people. We didn't want it to be out

of that launch, which occurred on June 20, 1994.

That decision was made, and David Miholer was a major part

remember a meeting that we had in April which was kind of a

reason.

red letter day when we exposed the new format internally to

country steakhouse -- I can't think of the name -- for a
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WRBR?

A It was oldies.

discussed it with him.

the radio station in 1994.

Could you describe the circumstances as to how

It was on the 17th, I think, of March.

Q

Q Did there come a time when that format changed at

A He was probably aware of it. I don't think that I

A There was an AM radio station in South Bend owned

A Yes. That occurred in March of 1996. It was on a

A It had a degree of success, but it also had

Q What format did WRBR have at that time?

It was not difficult to operate the station.

Q Did you consider that a successful format?

took that radio program off the air, off of the AM radio

program from Indianapolis in the mornings, the Bob and Tom

Again, the music didn't change. We had local personalities

limitations on its top ceiling of what it could do.

by the University of Notre Dame broadcasting a syndicated

Monday.

that did their air shifts. The music was the star or the

personalities to showcase the music. That was the format of

that change came about?

Show. That occurred in 1995 over a period of less than a

product. It wasn't necessary to have major, expensive

year, at which time somebody in the hierarchy at Notre Dame
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station.

format of the radio station. That would have occurred in

December, January, February of 1996.

It had created such a stir in such a short period

It was

It's aIt's a variation.

It's loud.It was, yes.

It's a hybrid rock.

A

A

Q What some people might call ear splitting rock?

Q And what is that format that accompanied the Bob

Because of the nature of that program, it was not

Q Prior to that format change, had you explored any

probably not like it.

two years. At that time it was what we called active rock.

It was very young music, very edgy music. You and I would

and Tom Show?

the entire format, not just the morning show, but the entire

we considered at that time a change in music also, to change

program would not necessarily like oldies and vice versa, so

degree of rock music, which has evolved somewhat in the last

not compatible with oldies. The people who would like that

acquire that programming for WRBR.

that time, Christmas of 1995, in that period of time, to

program, that syndicated morning show? We went to work at

said wouldn't it be great if we had it over here, that

of time on a lower power AM, I think that David and I both

compatible then for the other 20 hours of the day.
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other possible formats for WRBR other than the oldies?

A No. I think the initiative for that was the

availability of Bob and Tom.

Q Did you think that WRBR needed a format change?

A It's something I probably would have considered in

the near future from that period of time on. Again, I think

we had maxed out the potential for the oldies. Oldies is

good. It's easy to operate. It has a certain built in

audience, but that audience is getting older. It's not

attracting the new people.

You know, there comes a time when if you really

want to be a major player I think you have to consider a

different format. I'm sure that time would have occurred.

Q From your understanding, how was WRBR's financial

performance during its time period as an oldies? Was it

satisfactory?

A No.

Q When you became general manager of WLTA, it

appears that you immediately went to work trying to find a

better format. Is that correct?

A That's correct.

Q But for WRBR, it sort of languished until there

was an act of God at the University of Notre Dame? Is that

correct?

A Well, I think there you have to remember who the
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competitor was for WLTA. When WLTA at the time was

considering a change, a country music station was a good

target, was a good competitor, an attractive format. Of the

two radio stations, WLTA is the higher powered between WLTA

and WRBR. I don't know that it would have worked as well on

WRBR to take on that existing country radio station because

I think we would probably need the increased reach that was

afforded by 100.7 to make that work as well as it did.

Likewise, Bob and Tom was such a specialty item

and had been prior to our putting it on the air at WRBR, had

been on a low power AM radio station that didn't have

coverage, I mean, really beyond four or five miles. It was

that kind of measurement. 1490 low power AM, and yet in the

geography that is measured for audience, the Arbitron, which

covers a much bigger geography, they had a great share.

Even though it's only getting a small piece of

that total geography, it was not diluted. It was so strong

in that small piece that they had that even when you added

the extra zip codes of the geography to it, it was still a

respectable amount. I think it was a 4.6 share in their

first book on a low power AM radio station, so it seemed to

make sense to me.

We had a low power FM, but it was an FM, and I

knew that that radio station, WRBR, could make an impact

with that programming.
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Q Now, you mentioned that WRBR was originally at a

separate studio. When did that change?

A I don't remember the date of the move. It

occurred over a period of time.

The sales operation was already there. We had to

reconstruct studio space at our location to make room for

them. That took a period of time. I don't know what the

move in date would have been. It would have been in 1994,

though.

Q That is close enough. Our location that you

mentioned being WBYT?

A Dh-huh.

Q What were the circumstances or how was it decided

to make that move? What was the decision making process?

A Well, remembering that I was trying to manage two

stations at two locations and had been for several months,

so it was for the convenience of administrating the

management of those two stations that prompted that move to

happen.

There was also available in our building tenant

space. There was a vacancy of square feet. I don't

remember the size of that, but I thought we could put that

radio station in there and just make it a more efficient

operation. That's where it exists today.

Q Does WRBR pay rent where it is today?
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A He has not.

A Yes.

Q How is that rent determined?

reason. We are overcrowded with what we have now.

It's based on the amount of spaceSquare footage.

Q Has Mr. Dille made any suggestions in that regard?

Q Now, how was the sales staff of the joint sales

A Yes, because WBYT has a local morning show, and

A BYT is just jammed in there. There's not a lot of

Q Who made that determination?

A Of what?

Q As to the way the rent would be divided.

A I did.

Q Does that work out to about SO/50?

A It does.

Q How does it work out that you occupy the same

A

Q Does WBYT have more employees than WRBR?

we may want to look for another location just for that

more employees.

WRBR Bob and Tom is out of Indianapolis, so, yes, we have

that's being used for each radio station. We split that

space for all of us. Mr. Hicks has made the suggestion that

of it is paid by Hicks.

rent. A portion of it is paid by Pathfinder, and a portion

space approximately?
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A I am.

A That's correct.

later.

between the two sales staffs.

It's a healthy competitionThat's correct.A

Q Who is in charge of those sales staffs?

A I have a general sales manager who is general

Q And under you who is?

Q And so under this arrangement then people working

Q How was that decision made?

A It was my belief from past experience that we

Q And people working for WBYT only sell advertising

Q At some point that changed?

A There was at that time literally no change in the

A Yes. That changed in July of 1995, a full year

for WBYT?

WRBR in April of 19947

agreement organized when you took over as general manager of

for WRBR only sell advertising on WRBR?

April 1.

a common staff selling two products prior to April 1, and it

single staff for each radio station.

concept of the make up of the sales operation. It had been

would be a more successful sales operation if we had a

continued as a single staff selling two radio stations after
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sales manager for both, and then each staff has a local

sales manager.

Q Has that always been the case that there was a

local sales manager?

A No. That's relatively new as we've expanded.

Q How does that impact the joint sales agreement?

Is there still a joint sales agreement in terms of how you

market the stations?

A I don't believe it's had any impact on that

agreement. It still exists. I don't believe there's been

any impact.

Q What are the benefits of it if you have separate

sales staffs?

A Again, the ability of a person in sales to focus

on one product.

Q But if each station has a separate sales staff,

why continue to have a joint sales agreement?

A I wouldn't have any knowledge of why that would

be. I'm hired as the general manager of the two radio

stations to produce cash flow, and if there is an ownership

agreement, a joint sales agreement, I wouldn't be involved

in the initiation of that, the administration of it. I'm

not familiar with it. I know it exists, but I'm not

familiar with it.

Q In terms of you doing your job, is it your opinion
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THE WITNESS: Yes. Correct.

correct?

broadcast stations?

different.

I think it is one more occasion ofI think it is.A

JUDGE CHACHKIN: When did this change take place

THE WITNESS: No. One staff.

JUDGE CHACHKIN: There was not any separate sales

JUDGE CHACHKIN: And under the joint sales

THE WITNESS: Right.

JUDGE CHACHKIN: I do not quite understand. When

that it is helpful that it exists? I realize you are not

the one who decides this, but, in your opinion as the guy

who is in charge of the selling, is it a helpful device for

efficient operation, that joint sales agreement. If it did

bonding between these ownerships as far as producing an

that there became a local sales staff for each of the

agreement, I assume they still made local sales, as well as

not exist, I don't think the operation would be any

the other sales, regional sales and whatever else. Is that

staff for either broadcast station?

you to do your job?

over as manager of Radio One, which is the joint sales

agreement?

you took over in 1993, September of 1993, you said you took
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THE WITNESS: To make the individuals more

THE WITNESS: I don't know.

THE WITNESS: That would have been July of 1995.

JUDGE CHACHKIN: Now, was the joint sales

if a person

I don't know if that agreement

I'm saying that only from

THE WITNESS: Yes.

JUDGE CHACHKIN: You managed it, did you not?

JUDGE CHACHKIN: What was the reason for having

I think when the industry saw that to be the case

Other than consolidating and trying to save money

in sales, I believe that the facts would bear out that there

are more situations of separate identified sales staffs today.

is short-sighted planning to the benefit of radio in general

and that the industry now is starting to go the other way.

in the early days of consolidation, when the industry

they have a better result.

is responsible for one product, one station or the other,

degree have found out in the last couple of years that that

was modified, though.

started consolidating sales staffs, and I believe to a great

agreement amended in any way so that now each entity would

experience in other operations that I've been with.

have a separate local sales staff?

productive in what they did. It is a sales

agreement local sales were being covered?

separate local sales staffs if under the joint sales
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THE WITNESS: I assume that it is.

JUDGE CHACHKIN: Well, I thought you were in

still in effect? Is it still being utilized?

JUDGE CHACHKIN: Let's talk about its

Is the joint sales agreementJUDGE CHACHKIN:

JUDGE CHACHKIN: When you took over, what was the

THE WITNESS: Well, if that was the text of the

THE WITNESS: Well, not necessarily the detail of

THE WITNESS: I don't know that it has a term, a

Again, Radio One is an entity that I inherited. I

JUDGE CHACHKIN: So for all practical purposes,

either modified or not followed because there are two very

implementation. It has been abandoned as far as what it

would you not?

original, that there would be a single staff, then that is

distinct staffs today.

that joint sales agreement.

charge of Radio One, so you would be the one who would know,

provided in terms of a joint sales staff?

the joint sales agreement has been abandoned?

date of renewal. I don't know that detail of that joint

are two separate sales staffs now that sell only for one

sales agreement. I do not have a copy of it.

didn't like the name of it. We did away with that. There

radio station each.
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Yes.

situation?

well?

JUDGE CHACHKIN: And that covered local sales as

I don't know the terms of that agreement.

I don't know how that's impacted by that

THE WITNESS: If that were the case prior to April

JUDGE CHACHKIN: So what you are telling me is

THE WITNESS: A single staff that I inherited.

THE WITNESS: Yes. Everything is defined then and

agreement, but as the general manager of the radio stations

motivation would have been at that time, but today the

now as local sales. It's just really whether we have one or

low expense.

I presume save money and also to I presume be a more

me that has all been abandoned since then for practical

I just know that I'm doing my job if we create good sales at

agreement exists, and I don't know the terms of that

although the principals considered, particularly Mr. Dille

agreement.

two staffs doing local sales.

purposes?

effective way of sales considered so vital, you are telling

considered, it vital to have a joint sales staff in order to

of 1994, and I was there, or prior to October of 1993 when I

got there when that originated, I don't know what the
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JUDGE CHACHKIN: You are saying even though you

were put in charge of it, you never reviewed the terms of

the agreement at any time?

THE WITNESS: I have not seen that agreement.

JUDGE CHACHKIN: And this is when you first took

over you did not look at the agreement? You did not ask

anybody to look at the agreement that you were going to be

in charge of?

THE WITNESS: I was just running the sales

operation at that time. That's right.

JUDGE CHACHKIN: How could you run the sales

operation, the joint sales agreement, without knowing what

you were supposed to do?

THE WITNESS: Again, based on experience. I know

what my owners wanted me to do.

I don't know what their arrangement was, what

their agreement was, but I knew that I was to maximize

revenue and maintain cost regardless of what the terms of

that agreement may have been, and that's what I did.

BY MR. BOYCE:

Q Mr. Kline, are you involved in setting the budget

for WBYT, the annual budget?

A Yes, I am.

Q What is the nature of that involvement?

A The process?
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a staff for in this case 1999. That occurs in October.

A In October, I meet with the sales staff of WBYT,

The bottom line of that entire day is to create a revenue

the expenses.

Capital expense is really a request on

Then at another meeting we, the general sales

Q The process.

Also at that off site meeting with the WBYT sales

There is a third budge~ for the calendar year, and

that is a capital expense item budget for 1999 in this case.

budgets per year, and then we get together and we talk about

we can say here's what it's going to cost. We've been

That occurs later.

current year because we've got the numbers through

than last year.

and we compare, based on nine months of history for the

budget for the following year and the goals that we have as

manager and myself, will discuss the operating budget for

show the owner here's how much revenue we're going to create

1999. We always do the revenue budget first so that we can

pretty aggressive, I believe, on our revenue projections and

next year, and then we do the operating budget secondly so

September. We analyze where we are at that point, where we

what went right and what are we going to do for next year.

staff, we spend an entire day talking about what went wrong,

said we were going to be and how much better we're doing
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my part. I have very little decision. I prioritize

elements or projects that I would like to spend money on

that are going to increase the assets of the company, but

they're not operating expenses. They're capital expense. I

don't make a decision on that. That's strictly with the

owner.

Q Does the process include a meeting with the

accounting department?

A The accounting department prepares those figures

that I mentioned, the year to date figures for the first

nine months. They prepare a monthly flow of figures for the

entire year. When I make changes to that shell of a budget

for the following year, the accounting department is there,

yes.

Q Do you have a meeting with the accounting

department to go over the budget you are proposing?

A I did. I do, yes. That's an annual event.

Q That has been the case each year?

A That's right.

Q And the accounting department, that is Mr. Robert

Watson's office?

A That's correct.

Q Who else do you deal with in his office?

A Tony Adelman.

Q Is the budget process, the budget setting process,
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A Yes.

A He is.

A Yes.

A I do.

I don't haveYes. We're not a lot on formality.A

Q And has that been true since April of 1994?

Q Now, are the personnel policies and personnel

A It does.

A It is at a different time. We again take the

Q When you recruit for salespeople, do you recruit

Q And Mr. Adelman is also involved in that?

Q Going back to the separate sales staffs, when you

Q Does that also involve a meeting with Mr. Watson's

like promotions that we're going to do that are going to

that we need to make in our budget, in our shell, things

with the accounting department to inform them of changes

the following year, and then at a later date we will meet

up to that point and make our predictions for revenue for

sales staff off site from WRBR. We analyze what we've done

similar for WRBR?

office?

manual for WRBR the same as those used for WBYT?

require extra money and so forth.

hire a salesperson are they hired for a particular station?

for a salesperson for WRBR or WBYT?
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a handbook that, you know, explains this, but it would be

accurate so say there is a similarity there, yes.

Q Now, do you approve invoices received from vendors

for WRBR?

A I do.

Q What procedures do you follow in doing that?

A Invoices come to me. They are coded by me for

payment by the bookkeeping department.

Coding has three levels of identification. It is

identified by station and department within the station and

then the item of expense within the department, so it is a

coding that I put on and initial all the bills for payment.

Q So if a bill related partly to WBYT and partly to

WRBR, you would make a division when you approved the bill

as to which account should be charged which?

A Yes. That would occur in occasions like the long

distance bill identified by social security numbers of

employees so I can see who has been calling long distance

and then code that accordingly and appropriately. It would

happen. Other things. Rent would be like that.

On those occasions where you're having services

done for both radio stations by a vendor, most times I

require separate invoices so there's no chance that a proper

coding would not occur.

Q Do the employees of WRBR receive the same employee
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benefits, such as insurance, as employees of WBYT?

A They do.

Q Could you look at what has been marked for

identification as Mass Media Bureau Exhibit 72, which is in

Volume 3?

This should be a document concerning David

Miholer. The first page has a notation Path 00912. Is

that

A I have it.

Q I say that because there is a possibility that

some tabs may not be correct.

This first document or this first page, do you

recognize that document?

A Yes, I do. That's an internal document to the

payroll clerk or that the payroll clerk uses. It's not a

form that I initiated.

Q It is a form you are familiar with, though?

A Yes.

Q In general?

A Yes.

Q Do you specifically recall Mr. Miholer's, having

seen Mr. Miholer's, this document concerning Mr. Miholer?

A Yes.

Q Now, it says 3-28-94, WLTA Program Director,

Distribution, 361:50. Do you have an understanding as to
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what 361:50 means?

A Yes. That is an old bookkeeping -- the

codification does not exist today, but it has been replaced.

This -- at that time, that meant 36 was WLTA, one was

programming, and 50 was payroll.

Q Now, the next entry is dated 2-12-95. It says

Division WBYT/WRBR, Job Program Director, Distribution, 50

percent 361:50, 50 percent 351:50. Do you have an

understanding as to what 351:50 means?

A Yes. That 35 indicates and identifies WRBR.

Again, the one is programming, and 50 is payroll.

Q So this means that Mr. Miholer's salary was

allocated 50 percent to WBYT and 50 percent to WRBR? Is

that correct?

A That's correct.

Q Who made that decision?

A Of the allocation or the title?

Q Of the allocation.

A I did.

Q If you would look at page 7 of that exhibit? Do

you recognize this document?

A Page 7, the wage rate request?

Q Yes. It says Wage Rate Request.

A Yes. Yes. That's a form that I initiated.

That's my handwriting.
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Q Did you sign it? Is this your signature?

A It is.

Q You also wrote, for instance, where it says

Employee, David Michael Miholer? That is your handwriting?

A It is.

Q Now, there are some initials at the bottom of the

page. Do you recognize any of those initials?

A I recognize PS is Pat Schneider, a payroll clerk.

I do not recognize the other two.

Q Okay. Ms. Schneider is in Mr. Watson's office?

A That's correct.

Q What is the purpose of this document?

A This identifies two things for the convenience and

information of the payroll department; the amount of

compensation for Mr. Miholer and its proper expense item on

the budget.

Q Now if you would turn to page 8? This is a

document, Personnel Change Report. Is that your handwriting

in the top block?

A No, it is not.

Q Okay. So you have not seen this before?

A I have not.

Q I see it is not signed by anyone. Do you know how

that would have come about that it would --

A Based on my document page 7, the wage rate request
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identifying it as programming and the amount of money that

is to be paid, this is -- I don't know the handwriting, but

this would have been initiated in the bookkeeping office

just to execute my request of March 28. This occurred early

in April. There's not information on page 8 that is not on

page 7.

Q Okay. So that is a follow up document?

A Yes.

Q Now if you would look at page 10, which is a memo

to the staff from Steve? Is that you?

A That is correct.

Q You wrote this memorandum?

A I did.

Q B100 is WBYT? Is that correct? Is that a logo

referring to WBYT?

A It is, yes.

Q Now if you would look at page 11, which is a wage

rate request dated 2-24-95? Did you initiate this document?

A I did.

Q And you signed it? Is that correct?

A I did.

Q What does this document intended to communicate?

A This is to indicate a change, a wage rate change.

I apologize for the quality of the copy. This document is

always green in its original. If it goes over on anything
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except green I get it back, so it is green in its original,

and it did not copy too well, but it indicates a pay raise

for Mr. Miholer, which was effective on 2-12-95.

Q Does the portion which is not very well, and it

says Should be, and then there is a splotch, WBYT

programming and splotch WRBR programming. Would that have

communicated the idea that they should each be charged SO

percent?

A Yes. It's codification. Either a percent was in

there for -- the 351:50 and the 361:50 would have been in

that.

Q So it is correct then that Mr. Miholer's salary

was split SO/SO?

A That's correct.

Q Could you look at, and my colleague will bring to

you, Mass Media Bureau Exhibit 2, page 15, in Volume 1?

A I'm sorry. What--

Q Page 15 in Exhibit 2.

A Okay. I have 15 in front of me.

Q Do you see Item 61?

A Yes.

Q It says, flBureau Request. During some period

following the acquisition of WRBR by HBI, Phil Britten, a

Pathfinder employee, was the program director of both WRBR

and WBYT. fI
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Then it says, "Pathfinder Response. Admitted that

Phil Britten held the title of program director for both

WRBR and WBYT. In fact, however, Britten had very little

involvement in the programming for WRBR. Bob Henning, who

had held the position of program director at WRBR before

Britten, remained in the employ of WRBR after Britten's

hiring and shared the responsibility for WRBR programming

with Joe Turner."

Is that an accurate statement?

A Yes, it is.

Q Just to clarify, Mr. Britten is also Mr. Miholer?

A Yes.

Q Is that correct?

A That's correct.

Q What is the basis for splitting his salary 50/50

if he in fact had very little involvement with the

programming for WRBR?

A The reason that Phil was program director of both

radio stations cannot be measured in 20 hours a week for

this station and 20 hours a week for this station. It would

be impossible to do.

Phil, when he was hired originally as the program

director for WLTA, had an outstanding knack for being

creative in promotions, for bringing excitement and show

business to the radio station. That can't be measured in
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to him.

Q Yes.

use those talents at Mr. Hicks' radio station, so I know

Now, remember. At the time WRBR was an oldies

It was

or add to? Remember, my initial knowledge ofA

Q Well, I am still not clear. You say you assumed

there was discussion regarding it.

I maybe assumed that, but I knew that it would be.

A No, I don't recall that discussion. May I

A Yes, I'm sure that I did.

Q You are sure that you did, or you know that you

Q Did you discuss with Mr. Hicks that it was

He recommended him for the initial job, and now I wanted to

Mr. Britten, David Miholer, was as an ex-employee of Mr.

Hicks. I knew that that would be an acceptable arrangement

Britten, even though he did not spend a lot of time?

acceptable to assume 50 percent of the salary for Mr.

hours per week, but measured by his ability to be creative.

hours. It's creativity, and it was really the purpose for a

did? Do you recall that discussion?

clarify

important that the talents that Phil had that he had already

period of time that he was program director of both.

radio station. It did not have a lot of excitement.

used at WLTA be available to WRBR certainly not measured in
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